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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
se i a ee ae a eS a ee ee ee or @ ow & 


UNITED STATES OF AMERICA, 
- against - INDICTMENT 75CR.142 
JOSE GABRIEL VELEZ - DIAZ, 
Defendant. 
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atef 
JOSE GABRIEL VELEZ-DiAZ, sworn to the 17th day of April 1975, 


| 
PLEASE TAKE NOTICE that upon the annexed affidavit si 


and upon the annexed copy of the indictment, and upon all : 


the proceedings and papers filed herein, the undersigned, as 
attorney for the above named defendant, will move this Court 
before the HON. JACOB MISCHLER, District Judge of this Court 
to be held in his part, at the Eastern District Courthouse, 
located at 225 Cadman Plaza, Brooklyn, New York, on the Xx 
day of “Koka 1975; at 9.30 A. Me 4n the forenoon of that day’ 
or as soon thereafter as counsel can be heard for an Order of 
this Cours ac en seing the within Snehereeeys By cpanel of beaiede 
rights of the defende nt ‘tasks oesehiesd by failui x) of the 


government to afford the defendant a ‘speedy. trial, and for a 


such other and further and different relief. as to the Court 


4n the premises may seem just and proper... 


Dated. New York, N.Y. 
April 2th 1975. Yours Ot Gey e/ wy? 
a f Re ee . 
7 IRVING “KATCHEN 
Attorney for Defendant 
38 Park Row, New York, 
TO: (212) Ba. 7-0073. 
UNITED STATES ATTORNEY 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn,N.Y. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OP AMERICA 

- against - 

JOSE GABRIEL VELEZ -DIAZ, 
Defendant, 


STATE OF NEW YORK : 
COUNTY OF NEW YORK : SS: « 
EASTERN DISTRICT : 
JOSE GABRIEL VELEZ -DIAZ, being duly sworn 


deposes and says: 


That he is the defendant named in the a 


entitled indictment and familiar with all of the facts herein 

Deponent makes this affidavit in support 
of my application to dismiss the indictment found against me 
on the ground that I have been denied the right to a speedy 
trial. . 


That upon information and belief I was 


arrested on or about the 14th day of February 1975, and I was 


thereafter brought before a Magistrate of this Court. and bail| 


was fixed in said Court. The matter in which I was arrested 
allegedly pertained to my Immigration Status, The hearing in 
the Magistrates Court was adjourned to the 28th day of Febru- 
ary. 1975, with the direction of the said Magistrate that if 
no indictment was found by that date, the proceeding would 
be dismissed, That at the time of my arrest, it was caaimed 
that some narcotic was found. a gun and some amount of funds, 
This information was conveyed to the Magistrate, When refer- 
ence was made to an indictment, on the 18th day of February 
1975, 1t was understood that the indictment if any would re- 
late to the alleged narcotics found, 

That it appeared that on or about the 27t 
day of February 1975, an indictment was lodged against me in 
this Court for a narcotic situation. However, upon examinat- 


ion of the same when I appeared in this Court to plead to the! 


. 


said indictment with my attorney present, much to my surprise 
anstead of the indictment making reference to the alleged 
narcotics of Bebruary 14, 1975, che indictment referred to 
a situation which was alleged to have incurred on or about 
the 7th day of August 1973, within the Kasvern District of 
New York. The plea entered was Not Guilty. Bail was fixed by 
the HON, JACOB MISHLER, and sometime thereafter bail was 
posted and at this point in time, I am out on bail. 

That I have been informed by my attorney, IRVING 
KATCHER, Es8q., that from information he received from the 


Assistant United States Attorney, that the cleimed transact- 


fon was supposed to have taken place at 419 Franklin Avenue, 


Brooklyn, New York. 

I have been informed by my attorney, that the Con 
stitution of the United States, provides that every defendan 
4s entitled to a speedy trial, as mandated by the Sixth Amend 


ment. 


I have indicated that I was orrested on or ebout 
the 14th day of FORTUNE s the alleged offense upon which 
w2s indicted ‘nat untid the 27th day of February 1975, which’ 
is claimed to have occurred August 7th 1975. A period of ap- 


4 
fs 


proximately 19months elapsed sire the original date, Nothing 
| 


from the original date. was done in connection with that ale ,.j 


leged transaction to protect the rights of the government, 
by it obtaining an indictment, having it sealed and a warran 
4{ssued for my arrest. . 

That due to the fe‘lure of the government to pro- 
ceed diligently, as it should, instead of waiting for a pere- 
4od of almost 19 months. 

That my coostitutional rights have been prejudice 
by this delay on the part of the government in not obtaining 
an indictment within a reasonable period of time following 
the claimed narcotic transaction. I continued to reside at 
that address for a considerable period of time after August 
7. 1973. 


That I have been prejudiced by reason of the fact, bee , 
cause of the 19th month period, I cannot recall what, where 
I:was and did on that 7th day of August 1973. 

That any and all persons with whom I was familiar with, 
persons residing at the said premises, and friends with whom 
I both knew and who also resided in said building and premis- 
es have long moved and vacated and their current whereabouts 
are unknown, some, if not all of these persons whom I might 
have been able to call and utilize their testimony are not 
avAILABLE. I have sought to locate some of the persons whom 
I knew at that time have left the United States and I have 
encountered difficulty up to this time in trying to locate 
them. I, must advise this Court, that I will have great diff- 


{culty in establishing a defense, 


That no reason has been given for the delay on the part 


of the prosecution in obtaining the current indichnent. Had 


the government proceeded quickly, if in truth and fact, I did 


engage in the act charged in the indictment, I could have 


been . ‘ested and tried on said charge. 


This Court cen only errive at only one conclusion that 
by reason of all of the etove your deponent has not only been 
deprived of a right to.a speedy trial, but and in addition, 
my rights have been seriously prejudiced by reason of the 
lapse of time any and all witnesses to whech I could resort 
as to any allered event of August 7,1973, are currently not 
availalbe and reasonable effort to locate persons whbm I knew 
at the said building and premises, are not available. 

The offe s charged and claimed to have been committed 
by me is a most serious one and does carry a maxinun term of 
{mprisonment of 15 years and possible special probation per- 
{ods, 

My rights have been seriously prejudiced. I have also 
been informed by my attorney that this Court had adopted a 6 
month rule which would afford a defendant a speedy trial and 


would not have caused him any prejudice. 


That attached hereto and made a part of this appli 
ation is a copy of the said indictment. 7 
In view of all of the aforesaid, deponent respect- 
fully urges that this Court enter its order dismissing the 
° 4ndictment found on the 27th day of February 1975. That no 
previous application for this relief has been made to this 
or any other Court. 
Deponent prays fox vhe granting of the within ap- 
plication. 
Sworn to before me this 
of as: of April 1975. 
SOLS 2 Bi 
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UNITITD STATES DISTRICT COURT 
»aSTERN DISTRICT OF WEW YORK 
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UNITED STATES OF. AMERICA 


- against - Cr. ae 
(T. 21, 
JOSE GABRILL VELEZ-DIAZ, 
Defendant. 
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SHE GRAND JURY CHARGES! 
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On or about the 7th day of August 1973, within the 


—_— 


~ _ ——— 


Fastern District of Now York, tho dafendant JOSE GABRIEL 


VELEZ-DIAZ did knowingly and intentionally distribute aoproxi- 


mately 34.39 grams (net woight) of cocaine hydrochlorida, a 


“* 
ae 


agahadule II narcotic drug controlled substance. (Title 
United States Coda, Ssction u41i(a) (1).) 
A TRUZ BILL. 
‘ ‘ ’ pty 8 * 
FOREMAN te 
““GiltLD STATES ALTORIEY 
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NOTICE oF ENTRY 
Sir:+ Please take notice that the within is a (certified) 
truce copy of a 


ly entered in the Office of the clerk of the within 


. 
named court on 


Yours, etc., 


Attorney = for 


Office and Post Office Address 


Attorney(s) for 


SS NOTICE OF SETTLEMENT 


Sir:— Please take notice that an order 


of which the within is a true copy will be presented 


for settlemeni to the Hon. 


one of the judges of the within named Court, at 


19 


Yours, etc., 


Aliorney for 


Office and Post Office Address 


To 


Attorney(s) for 


Index No. 


ey 
WU 


Qa MYC 
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Attorney for Derenianw 


Office and Post Office Address, Telephonz 


Attorney(s) for 


Service of a copy of the within 


is hereby admittec 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


75 CR 141 
UNITED STATES OF AMERICA 


~against- Memorandum of Decision 
and Order 
JOSE GABRIEL VELEZ-DIAZ, 
Defendant, 
August 11, 1975 
MISHLER, CH. J. 
‘Defendant moves to dismiss the indictment because 
/l 
of pre-indictment delay. 
Defendant is charged with knowingly and inten- 
tionally possessing approximately 34.39 grams of cocaine 
on August 7, 1973. He was arrested pursuant to a warrant 


on February 18, 1975, and the indictment was returned on 


February 27, 1975. The defendant complains that he "cannot 


recall what, where, I was and did on that 7th day of 


August, 1973." He also states that he cannot now find 


Done motion initially was to dismiss on the ground that 
defendant was denied a right to a speedy trial. It was 
obvious from the supporting affidavit and argument of 
counsel that the motion was addressed to pre-indictment 
delay. 


friends in the building in which he lived who have since 
moved and cannot be located and that “some, if not all, of 
these persons whom I might have been able to call and utilize 
their testimony are not available." 

Defendant has the burden of establishing pre- 
indictment prejudicial delay, United States v.. Smith, 487 
F.2d 175, 177 (5th Cir. 1973), Schlinsky v. United’ States, 
379 F.2d 735, 737 (1st Cir. 1967). Mg oe bee Se 30* 
cumbent upon the accused to demonstrate that the delay has 
so impaired his capacity to prepare a defense as to amount 
to .. . a denial of due process . . .,'' United States v. 
Capaldo, 402 F.2d 821, 823 (2d Cir. 1968). Defendant's 
claim that his memory was dimmed and the general claim of 
possible lost testimony through the delay is not enough. 
United Staces v. Foddrell, ____ F.2d ss (2d:« Cir. July 28, 


1975, Docket No. 75-1048). The defendant has also failed to 


show that the government's delay was designed to harass or 


gain tactical advantage through the delay, United States v. 
Marion, 404 U.S. 307, 313, 92 s.ct. 455, 459 (1971). 


The motion is in all respects denied and it is 


SO ORDERED. \ 
OV, git Maes Pes 
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UNITED STATES DISTRICT COUR. 
EASTERN DISTRICT OF NEW YORE 
BROOKLYN, NEW YORK 11201 
CHaAmMetes oF 


Jacop MISULER 
CHIEF JUDGE 


August 11, 1975 


Joan O'Brien, Esq. 

Assistant United States Attorney 
Eastern District of New York 
Brooklyn, New York 11201 


Irving Katcher, Esq. 
38 Park Row 
New York, New York 10033 


Re: United States v. Jose Gabriel Velez-Diaz 
Docket No. 75 CR 141 


a a re 


Dear Counselors: 


At the direction of the Honorable Jacob 
Mishler, I am forwarding a copy of a memorandum 
of decision and order signed and filed August 11, 


1975 in the above matter. 


Very truly oink, 


ee 
C \Claire Toy 
Secretary to the 


HONORAB’.E JACOB MISHLER 
Chief Judge 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
enapenenenesmnenssconeig 
UNITED STATES OF AMERICA 
eagainst- 75 CR 141 
JOSE BABRIEL VELEZ-DIAZ, 


Defendant. t 


om ee me ere an ne Oe ee ee eee cee ee we oe me we me 


United States Courthouse 
Brooklyn, New York 


January 26th, 1976 
3:00. P.M, 


Before: 


ti Mt Oy Re 6 Fe 
pee 


HONORS BLE JACOB MISHLER, 
“aa aS ene eet % 7 arti 5; we ? e taateg os Se he oe Tyab yes ’ itp AS es woh tke 
| U.S.D.d. 


"pee oe % 


ROBERT BRADLEY 
ACTING OFFICIAL COURT REPORTER 


Appearances: 


DAVID G. TRAGER, Esq. 
United States Attorney for the 
Fastern District of New York 


By: ELIA WEANBACK, Esq. 
Assistant United States Attorney 


IRVING KATCHER, Esq. 
Attorney for Defendant 


THE CLERK: The United States versus Jose Gabriel 
Velez—Diaz. 


MR, WEINBACK: The defendant is here, but Mr. Katcher 


THE COURT: Mr. Katcher asked to adjourn the picking 
of the jury until tomorrow, I tola him I couldn't that. The 
jury is in teday andl will pick a jury today. He said he 
had a matter with the Immigration at West Broadway. And he 
assured me that the would be here by 3:€C O'clock. J suppose 
he is delayed. As fon as he get here I will start picking 
the jury. 

May I have the file? 

THE CLERK: Yes, Judge. 

MR, WEINSBACK: Mr. Katcher is here, Your Honor. 

THE COURT: I want to pick the jury in the adjoining 


Courtroom. Teed Tete gee! Sag BR Be aes ae et Saar pets 


“MR, WEINBACK: ‘Before we pick a jury: perhaps we might ‘ 


get a few administrative details out of the way. - 


wa Lacy a COURTE! ALIRdghts Mes Katcher,” would’ you es 95 rhs 


please come up? 
MR, Ki TCHER: Yes, Your Honor. 
(Whereupon, Counsel "nd the court reporter conferred : 
with the Court at Bench as follows: ) 
THE COURT: Mr. Weinback has some administrative 


matters. 


MR. WEINBACK: At this time I would like to advise 
Katcher that the informant was present during the trans- 
action which is the basis of the indictment. The informa 
was sought aftar for several weeks. He called me abovt 
ten minutes ago and he is coming to my office, and I will 
make him available to Mr. Katcher. His name is James 
Thomas and he will be here within the hour. 

I have a few Documents I would like to turn 
over to you, but I will wait until Martin gets back. 

THE COURT: All right. You have got some 
3500 materials? 

MR. KATCHER: Yes, 

THE COURT: How long will it take to try this 


case? 


ea: Serbo" MR, WEINBACK? | I’ believe’ it will take {n the’ °°)" 


direct caee about two hours — two and a half hours. 

THE COURT: Tell the jurors to go to Judge 
Bartels' Courtroom. 

MR, WEINBACK: Government Exhibit 350C-l is 
the Grand Jury minutes of Horace D, Balmer dated 2<27- 
‘75, consisting on five pages. 

THE CLERK: So marked as Government Exhibit 
350C=1. 

(Marked) 


MR. WEINBACK: Covernment Exhibit 3500-2 is 


. a two page report of Detective Horas Palmer dated 
August 13th, 1972. 
THE COURT: Did you say August, ‘737 
MR, WEINBACK: August 13th, 1973. 
THE CLERK: So marked as Government Exhibit 
3500=2, 
(Marked) 
MR, WEINBACK: Government Exhibit 3500-3 is 
a cwo page report of Police Officer John Heckmann dated 
August 8th, 1973. 
THE CLERK: So marked as Government Exhibit 
3500<3, 
(Marked) 
MR, WEINBACK: Government Exhibit 3500-4 is 


. 1 One page report of Detective Horace Balmer dated Novembe 


‘16th, 1973. 


1am :CLERK:, ne seat on ceniieiiath echibit . 
3500-4. |. ; 
(Marked) 

MR, WEINBACK: Government Exhibit 3500-5 is a 
two page report of Police Officer John Heckmann dated 
November 16th, 1973. 

THE CLERK: $0 marked as Government Exhibit 
3500-5. 


(Marked) 


MR, WEINBACK: Government Exhibit 3500-6 is a 
six page document consisting of the reports of Police 
Officer John Heckmann dated March 25th, 1974, June 14th, 
1974, September 13th, 1974, December llth, 1974, and 
January 28th, 1975. For the record, the last page of 
3500-6 is a report of Special Agent Checkoway. 

THE CLERK: So marked as Government Exhibit 
3500-6. 

(Marked) 

THE COURT: Gentlemen, we will proceed to Judge 
Bartel's Courtroom. 

MR. KATCHER: Your Honor, I have some prelimi- 
nary motions. 

THE COURT: What are they? 


MR. KATCHERS z¢ Your Honor vecelis rr a 


. abit’ . ? penne 


month ago, or “approximately. Six week ago Your Honor. 


adjourned this case on the basis ‘of the iigormation which 

was given to me by ir. Weinback as to the presence of a 

shee nan ply tte» 13th, 1973. aphasia tte | 
MR. WEINBACK: The date of the transaction is 

August 7th, 1973. 

paca wR. KATCHER: “and 1 had is porns to Your 

Honor that if I had this information or had this in- 


formation been given myself several weeks prior to the 


date it appeared on the calender, this was a request 


made to locate this black man. Your Honor might recall 
I told you that is had gone over, after I got the in- 
formation from Mr. Weinback, together with the defendant 
several areas in Brooklyn where this man had either hung 
out or resided, And then from there we went to an area 
in Corona in Queens, I think 99th or 102nd Street be- 
tween Roosevelt Avenue and Nothern Boulevard looking 
for him. I thought we had got a lead as to the possible 
existance in that particular area. 

Since the time I was before Your Honor, and 
your Honor did grant the adjournment with the thought 


in mind that I might be able to locate this black man 


who claims to have been in the apartment, according to 


“the information given to me.” 
I must have spent a day in total hours together 


with my client Mr.’ Velez-Diaz all over that arga in 


, Corona. and again in. Brooklyn, New York trying.to locate. :..|..... 


him, 
oe He hae. been seen jn that:area from information 
given by people giving: a description of this individual, 
Unfortunately neither my client nor I know the man. 
Of course. I would go with my client tcyether 
with a person spoke Spanish and English so that the 
problem of Spanish and inglish would not be a factor, but 


all to no avail. 


The Motion I am making, Your Honor, 
is to dismiss the indictment on the ground of the failure 
to locate this witness, The information was only given 
to me a few weeks == lets say approximately two months 
ago. And the failure to locate this witness is prejudicia 
to the rights of my client, 

And Your Honor must recall in this particular 
case the arrest in this case occurred in 1975, almost 
eighteen months after the alleged single sale in September 
September 13th, 1973. And the time factor became a very 
important one insofar as the defendant seeking witnesses 
who would be in a position to support his contention 
on the basis of his plea of not guilty that no violation 
of the Federal Statute occurred, 


And at ase pee one time I ee move ae 


r 


Pras ss the ya-8 kaart 


“You ‘Honor might’ ¥eéu2% alec that I waa beevdedaly: 
made a Motion back ap 1975, merye after the Soto 
we indicted, “which” was , eemeuahse before Your Honor hay 
the 2nd day of May, 1975, in which application Your Horor 
rendered a memoranda decision in order classifying my 
Motion rather thar dismissing it on the ground that the 
defendant was denied a right to a speedy trial. And in 
actual fact it was a pre-indictment which Your Honor 


correctly classified the application. And Your Honor 


in a three or four page decision -— actually a two page 
memoranda of decision denied that Motion. 

I renew that Motion as well together, of course, 
I think I gave you the name the last time I was here of 
the person whom we were seeking. When I say “We were 
seeking", we are speaking of the description of him as 
a black man which was how he was characterized. And in 
the information given to me by Mr. Weinback the name of thpt 
person that we were seeking, Your Honor, 18 Jose Basom, 
Bea~8s~-0-M, 

THE COURT: You say yo. gave that name before? 

MR. KATCHER: No, I'm not sure on the earlier -- 

COURT: It sounds kind of strange to mé, 


WEINBACK: I never heard that name before, 


KATCHER: I said 


I wasn't sure, I thought 


J 
“* 
’ 


adtapacKs ”'t eieesindy cubes px chat” 
eR el Ea tag, tpt tig DORR SD, Sea’ G 
KATCHER: No, you didn't. I just want 
to correct one thing. I said it was 107th Street, and 
actually it is 99th Street to 102nd Street in Corona. 
Your Honor will also recall that when I made 
the earlier application for the adjournment, I told 
you that we were looking all over Dean ‘reet for this 


man, and in that vicinity at that time. And it was in 


that area that the information was optained that -- 
THE COURT: What is the fellow's name? 
KATCHER: Basom. This is the black man. 
COURT: What is his first name? 
KATCHER: Jose. 
COURT: Who gave you that name? 
KATCHER: My client. 

THE COURT: This is the first time you have 
ever mentioned that. When was the first time he mentioned 
it to you? 

MR, KATCHER: When I got the information from 
Mr. Weinback about two or three weeks before tle case 
appeared on your calender. 

THE COURT: Ané before that he didn'* know? 

MR, Reaper sere because soreee that we rarvtel 


ant 'y 4 a ‘ 


that. in the Sakon Peper. Your Honor, we, were talking 


about the two other eneghe that shared the catia 


with him who disappeared -- when I Bags. | Hear yas ae 


. at o* 54 ‘* ‘ > 2 si te 
ak tne ¢ shyt '> ¥ oe Be Pe Miesaee Pe ee sweg™! eto oot .' a tise 


senna from the sakcunai ‘and their vheresbouts were 
unknown, 

“THE COURT: What was the relationship between 
the Defendant ead Jose Bascu? 


4 
MR, KATCHER: He helped him as a painter. He 


was helping paint the apartment. And that was the first Re 


time << 


COURT: How long had he known him? 
KATCHER: For a couple of years. 

= COURT: Was he married or singled? 
KATCHER: No, singled. 
COURT: Where did he live? 
KATCHER: He lived on Dean Street. 
COURT: Did he know the address? 
KATCHER: Yes. I went with him to 108 

Dean Street. That's where we got the information. 


THE COURT: Wat have you got to say about 


MR, WEINBACK: Well, I think you have already 
ruled on the original Motion on the pre#indictment de- 
_ lay. 

I would yoink out as the context of oes: 


fi 8 


“gupposediy: lack painter who | ‘was ‘present ae the “time hes 


+f sams the’ eoartubak: ‘at ‘the. ‘time the transaction took: satel” 


I took cver this case in ish vac wetud end the ine 


fy get $ : ¢ 2th : 4 wy ln’ by pele 


3 Mgegent in’ the case was filed’ Y belleve re are 


1975. Since I took over the case at no time ever did 


Mr. Katcher ask me for ‘an’ materials’ that’ he would be” 


‘oe, . ro bee: 


‘entitled t to ‘under ‘the piienmane Rule. 
Under my own initiative on November 5th, 1975, 
I handed him the paper ‘vhich did, in fact, ellude to the 


presence of this Hack man. 


MR, KATCHER: Right. 
MR, WEINBACK: I never heard from Mr. Katcher 


acain concerning the whereabouts of him, ©r whether he 
| 


| 
was making any efforts to locate him v=’ zember 8th, 
: | 


1975, more than a month ee the matex/al had been turned 
over to him. And at that time Mr. Katcher move: to 
adjourn on the basis that he asked to dismiss the indict- 
ment. 

Today I think in view of the concern with which 
Mr, Katcher showed in filling the Motion papers that his 
client might be prejudiced by the delay. It is incon- 
ceiveable to ma how so much time could have passed with- 
out Mr, Katcher approaching his client and asking ‘im 
on that aparticular day was anyone else present in that 

“apartment who might -be able.to tescify fa your benot$s Sou jee 


__ SHB COURT: What proof have you got that the 


: a ube dei ay tae. ok %% 
oe Fo og Fe aie See Tpete ew oF et 


ioiienieieeeah tie bevennes the dofendant with the intention 
“ye that it.prejudiced the. defenda:.t in the preparation.of — foe 
the defense case? 
HATCHER: May I first respond to Mr, Weinbac 


THE COURT: Yes. 


United States Attorney in this case, The first Assistant 
United States Attorney was Ms. O'Brian from whom no in- 


formation was gotten. 


‘ 
MR, KATCHER: Mr. Weinback is the third = 


COURT: Did you ask? 
KATCHER: An oral request was made. 
COURT: Did you ever make any formal Motion 
KATCHER: No, Sir. I am not mic~stating 
the facts, Your Honor. Following che lack of information 
being obtained from Ms. O'Brian, she was substituted by 
Mr. Freedman == 
MR, WEINBACK: That is correct, Your Honor. 
MR, KATCHER: Who also had this matter for a 
period of time. I discussed the matter with him also 
and an oral Motion which was never decided by Your Honor, 
that was Surpression Motion which happened in connection 
with the Immigration matter where a gun was found, and 
some money was found, and in some area I think a snort 


of cocaine e There | w ce four or five ase nerentes 


vay, 4g Potinas a =? oe ens NE AN ae 


as pan 3¢ time. And pie was hands ‘within ‘the uote ask ie 


he tou a search wavkent. Mr, Freédman said he was 


“going to see ee a ‘suspect’ or use any of that Lenco 


A a 


* 
ig + ‘aout ? 


‘daw, was jan in ven Eat hath said, “ty ‘Somalh LE ia 
had any Information which would give me any leads because 
my cliant has no recollection of anything happening on 
September 13th, 1973. Nothing was furnished to me other 
than that — all we have, we have the agents. Mr. 
Weinback == 


THE COURT: What happened on 9/13/'73, a search -= 


MR. KATCHER: That's when the alleged sale 
took place. 
THE COURT: This says on or about August 7th. 
MR, KATCHER: I stand correct, Following the 
indictment been found against my client. If Your Honor 
will recall I made two Motions. And I predicated the 
original Motion on the pre-indictment on the basis of the 
information which was available, We did not know at any 
time until the information was given to me by Mr. 
Weinback <= 
THE COU°T: When was the last time he saw 
this fellow? 
| EATCUBA: Be. sav ntin this aa summer. 
COURT: This passed sumexc? 
ye KAT CHERS = YOS 6 oe tg ers a haat g SN 
“COURT. Jose Basom?.:.: aap eae ta wotRiag é abn iths 


KATCHER: Yes, 


; THE COURTS, vADG YOU BUre?..© epee ee rewe eT Fone 


KATCHER: I cun only tell you what my 
client tells me. And, of course, I didn't know of his 
ietamneis until the information of the black man -= 

THE COURT: Then this evidence was not lost 
because of the pre-indictment delay, because the indict- 
ment was February 27th, 1975, If he saw him this passed 


sumner he was available to him this passed summer. 


MR, KATCHER: ‘That is true, Your Honor, except 
that information about the black man being in the apart- 
ment helping him paint was not known until the month of 


| 


December, 1975. 
THE COURT: But that was available. All you 


needed to do was to ask. The Motion is denied. 
MR, KATCHER: I respectfully accept. 
THE COURT: There was an opportunity under*the 
rule to move. I don't that the Government must come for-= 
ward -- it is nice if they do out of courtesy, but there 
are proceedures provided for Discovery. I don't the 
Defendant can complain that the evidence was lost be- 
cause he failed to proceed when he first realizea that 
this was evidence that might be helpful to him when Mr. 
5 Weinback volunteed the evisence. or. ENF OEMAEL OR BO, SONNE § he 


MR, KAT 1UERs Well, why wasn't the information 


ie ah ait hus ce ey PE ae 


give to me by Ms. 6’ brian who was oetginally in eaeeel of 


the case, “and ‘hat about Mr. "Freedman who was the second. “ 
one in aioe when I Aneuired about the information? 

THE COURT: Cases aren't made or lost on 
courtesy. 

MR. KATCHER: It is not a question of courtesy, 
it is a question of giveing the defendant what he is 
entitled to. 


THE COURT: That's right. Mr. Katcher, I'm 


sorry. It is almost ten to four, and I'm going to pick 
a fury. I wanted to pick this jury beginning at 2:30, 
Now, they are in the next courtroom, and we are going to 
start picking a jury, and nothing you can say is going to 
change my mind, 

I think enough is said on the record to in=- 
dicate that the Government fulfilled its obligations. 

This is not a question of é@vidence lost because 
of the prentndiotwent delay. 

Suppose Mr. Basom was present here tod y, you 
wouldn't have the Motion, would you? 

MR, KATCHER: Correct, Your Honor. 

THE COURT: So, it is nothing that was lost 
by the pre-indictment delay. It is something that 

“happened after the indictment. 
oo MR, KATCHER: I disagree with Your Honor. for 0.) 


this reason. When the Motion was made for the pre-indictrant 


be st. 


“@alay;4£° your Honor: recalls you have the original papers” 


in your files with names of the people, if I recall 
correctly, who lived in the apartment and whose names 

- were furnished to this Court on the Motion either the 
written or oral argument who lived and shared that apart- 
ment with my client, and who have since 1973 moved from 
the apartment, The apartment was vacated . Ths people 


moved to different parts of the earth, and an effort was 


was made to locate them as described in the Motion papers 
which Your Honor denied in the memoranda decision, At tha 
point and time if Ms. O'Brian who answered the Motion 
earlier had advised me or advised Your Honor of the 
existance of the black man who was supposed to have been 
in the apartment, and who was not either one of the two 
people who were occupying the apartment and sharing the 
apartment, we would be in a cifferent ball game, 


THE COURT: Were these people arrested at the 


MR, KATCHER: No, Sir, 

THE COURT: When were they arrested? 

MR, KATCHER: None of these other occupants 
were arrested. 


THE COURT: Who was arrested at the tine? 
we ; < ee Dae 2 "ayem™ > Estee ONS, S040 ce OD, s oo ae, 8.053 ele lee 
“MR, KATCHER: - My client was the only one. 


oP Mahe COURT: fir. Wednback? 9" os a he 


. mR. WEINBACK: 


The defendant was arrested in | | 


eh SN» 


February, 1975. 


THE COURT: Who was arrested at the time of the 


MR. WEINBACK: No one. 
MR, KATCHER: There was no arrest until 18 
months after the sale. 


THE COURT: Let's pick a jury. 


(Whereupon there was a jury voir dire which was 


recorded but not transcribed herein.) 
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PEF.SONAL HiSTORY REPORT 


1. USED AS: (Chech, qpottectic boxes) 


(PERSONAL HISTORY 
FAG - DEP suBMISSION 
(INFORMANT SUBMISSION 


Ba. NAME (Last, First, Middle; Title ie, Capt, Dr., etc.) 


VELEZ Jose Gabriel 
6. ADDRESS (No., Street, City, State, ZiP Code) 


110 Nostrand Ave., Brooklyn, New York 
8. TELEPHONE NUMBER (Include Area Code) 


N/A 


Os - DEP SUPPLEMENTAL (If known, 
give Computer assigned ID No.) 


CU FuGITIVE DECLARATION 


2. FILE NUMBER 
CT-73-0169 _ Group 7 


3. IDENTIFIER 4. PHOTO NO. 


DG4-C3 N/A 


Sb. CHINESE TELEGRAPHIC NAME CODE 


N/A 
7. ALIAS OR OTHER NAMES 


ose G. VELEZ-DIAZ 


= DATE OF BIATH (Mo., Day, Year) | 10. PLACE OF BIRTH (City and State) 71. CITIZENSHIP 72. ILLEGAL Bey 


Colombia 
14. RACE 


White 


13. NATIONALITY 


N/A 
22. DRUG USER 
Tx] No | | Yes (If Ys, what Drug) 
23. SOCIAL SECURITY No. |24. FBI No. 
074-52-8677 N/A es 
27. PASSPORT No. 28. VISA APL. No. 
K356871 N/A 
31. DRIVER'S LICENSE 
a. State or Country b. Number 


N/A N/A. 
33. EDUCATION (Level and Nam. of Schooi) 


— N/A : 
34. CLASS OF VIOLATOR (Check one) 


oC we 


36. CRITERIA 
a Check one 


b, Check one 
DOMESTIC 


‘, [_] Foren “> Se 
37. CRITERIA IDENTIFICATION (Check applicable) 
Oa Ob oc Od De Of Os Oh 
Oj Ok @! Om On Oo Op Og 
ris Et. ie: ay. Eee Ele fo Oz 


38. LOCATIONS OF CRIMINAL ACTIVITY (City, State, Country) 


N/A 


Brooklyn, New York 


40. PRIOR CRIMINAL RECORD 


Unknown 
41a. FAMILY (Last, First, Middle Name) 


spouse: Unknown 


FATHER: Unknown 


MOTHER: Unknown 
BROTHE RS/SISTE RS/CHILOREN (Name and Relationship) 


Unknown 


DEA Form 
(Oct. 1974) 


te a a 


15. SEX mere WEIGHT 
he Or} 5*11" 175 
OC P 


30. IDENTIFYING CHARACTERISTICS (Scars, Marks, Physical Defects, etc. ) 21. 


25. DEA REGISTRATION No. 


N/A 
29. ISSUING COUNTRY 


Colombic 


c. Expiration Date 


lve [lnc < 


19. HAIR 


Colombia 
16. EYES 


Brown Brown 


ATIO 


Crew member of ship 


26. OTHER Nos, (Federal, Staie, Local) 
INS#A20-808-084 
30. NAME ON PASSPORT 
Jose Gabriel Velez-Diaz 
32. VEHICLE REGISTRATION 
b. Year of Car 
1971 
e, State 
New York 


a. Meke 
Chrysler 
c. License Number d. Year 


9LOYNE 1975 
35. FILE REFERENCES (G - DEP Only) 


. ? DIRECT EVIDENCE 


Di 
Or 


398. CRIMINAL ASSOCIATES (Last, First, Middle Name) 


Rengipo-Mosguera, Alfredo 
39b. SOURCE OF SUPPLY (Name) 


nown 


41b. ADDRESS (No., Street, City, State, ZIP Code) 


GOVERNMENT 
EXHIBIT _ 


Previous edition, deted 1/74, may be used until supply is exhausted. 


- reer —_ 


1 
| 
| 


s 


2. Ot. OF ARREST 43. TiV’ OF ARREST 


IXKWRS 3/12/75 4:00 PM Arresting Agency 


46. PLACE 
Brookl 


OF ARREST (City and Stete) Participating in Arrest 


» New York Discovering Agency 
47. AMOUNT OF FUNDS ON PERSON AT 
TIME OF ARREST a Lt 
§ Unknown Participating in Seizure 


50. AGENCY 51. TYPE OF VIOLATION (Possession, 
sale, ete.) 


oe Fa Sale 21USC 841(a 


62. Federal 


suthorized 


Seamannehaen : G4, JUDICIAL DISTRICT Sia. Principle Orug Violator was Charged With 
(Heroin, cocaine, etc.) 


Eastern District New York 


55. Magistrate Hearing: . OF 67. BAIL AMOUNT 58. BAIL POSTED 59. PERSONAL RECOGNIZANCE 


Bound 


Over 


60. REMARKS (Refer to Item No. when applicable) 


39a) 


42) 


34) 


Riasco-Forero, Carlos Numberto 
Renjifo-Mosquera, Hugo 
Silva, Carlos Alberto 


On 2/14/75 VELEZ was arrested as an illegal alien, 8USC1282, and held on $5000.00 
bail. On 3/12/75 VELEZ was arrested by the N.Y.DEA Task Force and bail was set 
at $25,000.00, while still being held as an illegal alien. 


On —= 7, 1973 a Task Torce undercover officer purchased Exhibit 
#1, 34.39 grams (net weight) of cocaine, 40.6 % purity from defendant 
VELEZ, at which time VELEZ removed Exhibit #1 from a plastic bag 
which contained several ounces of alleged cocaine, of same purity. 


61. AGENT'S NAME (Print or Type) pe ~ AGENT'S SIGNATURE 


Dennis E. Checkoway 


} 


64. SUPER 


VISOR’S NAME (Print or Type) 


Joseph Keefe 


67. REVIEWED BY 


70. RESPONSIBLE REGION 71. RESPONSIBLE OFFICE 


72. REPORT FORWARDED TO 73. REPORT FORWARDED BY 


nee aE EUEESE EEE 


<n OC OC 


74. REMARKS: 


* 


AFFIDAVIT OF MAILING 


STATE OF NEW YORE 
COUNTY OF KINGS 8S 
EASTERN DISTRICT OF NEW YORK 


__LYDIA FERNANDEZ... éeing duly sworn, 


deposes and says that he is employed in the office of the United States Attorney for the Eastern 


District of New York. ; 
two copies 


That on th _.27th day of September 19 76 he served axapy of the within 


PSV ote Dee _Government's Appendix oo 


by placing the same in a properly postpaid franked envelope addressed to: ..... 


_Irving Katcher, Esq. _ 
38 Park Rov 
£0038---—----—--------— 


and deponent further says that he sealed the said envelope and placed the same in the mail chute 
22 Eas : 
drop for mailing in the U- ed States Court House, cane of Brookiyn, County 


of Kings, City of New Yor. 
Feel te. Fi Acro 


Sworn to before me this LYDIA FERNi,NDEZ wee | 
_27th _ day of — 


gan tenes thorn 30 ry a4 


